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SUMMARY

These reply comments are filed by Concerned Communities and Organizations

("CeO") consisting of the National Association of Counties and numerous municipalities

throuihout the country. ceo supports and will not repeat the City ofRice Comments and

League ofWisconsin M1D1icipali1ies Comments in this proceeding.

Cln"bardun's actions in this case are contraTy to the general municipal experience with

new facilities-based local service providers. It suggests that what it going on here is other

than what is being portrayed, such as Ch1"bardun "setting up" the City and this Commission

to create a test case and to that end creating a controversy where none existed. The key for

this Commission is that something else apparently is transpiring here other than what

Cbibardun attempts to portray. The Commission should be alert for the potential abuse of

its processes and should exercise ex1reme caution in proceeding in this cas«t.

These cautions result from actions such as Chibardun's insistence on havingmeetings

with the City in violation of the Wisconsin Open Meetings Act which would potentially

jeopardize any license or permit that might be issued; its appealing a ,cdenial" of a permit

request which had been filed with the City only one day before; its refusal to supply to the

City information which it supplied to an adjacent municipality (City of Barron); and its

failure to disclose to this Commission that it had in fact withdrawn its request for permits in

June of 1996; among others.

Cbibardun's Petition must be rejected because on June 9, 1996 it withdrew all ofits

requests to construct facilities in the City. Alternatively, Chibardun has failed to comply
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with the pleadingrequirements set forth by this Commission in its~decision. It

has refused to supply any affidavits and has failed to supply anything approaching a

"complete and accurate account oftho facts in its initial pleadings."

And Chibardun has violated its obligation of truthfulness and candor to this

Commission. This is an independent reason why Chibardun t s Petition must be denied.

The matters addressed m. Cln'bardun's Petition all relate to riaht-of-way management

and compensation issues. As this Commission correctly recognized in the Cjty ofImy case.

these matters lie outside its jurisdiction. The Commission thus lacks the statutory authority

to provide the reliefwhich Chibardun requests.

Chibardun's claimthattherequirementsmunicipalities imposeontelecommunications

providers must be "fro~ at some point in time is unsupportable. Mtmicipalities must be

able to alter these requirements to meet changing needs.

And Chibarduu's request for the Commission to preempt the indemnity, cost

reimbursement, insurance and letter of credit provisions of the License Agreement arc

contrat'y to the Commission's decision in the~. case and may expose

municipalities to substantial liabilities. Any decision thatprevents municipalities from being

reimbursed the full costs imposed on themby a telecommunications provider is con:fiscatoty

and a violation of the FifthAmendment to the u.s. Constitution.
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Before the
FEDERAL COMMUNICATIONS COMMISSION

WashlDgtoD, D.C. 20554

In the Matter of

CHIBARDUN TELEPHONE
COOPERATIVE, INC.
eTC TELCOM, INC.

Petition for Preemption Pursuant to
Section 253 ofthe Communications Act
ofDiscriminatmy Ordinanccs, Fees and
Right-of-Way Practices of tho
City ofRice Lake, Wisconsin

TO: THE COMMISSION

)
)
)
)
)
)
)
)
)
)
)

CC Docket No. 97-219

I. INTRODUCTION

Concerned Communities and Organizations, by theirspecial counsel, hereby file reply

comments in the above-eaptioned proceeding with respect to the Petition for Section 253

Preemption filed on October 10, 1997 (the ''Petition'' or "Chibardun's Petition'') by

Cbibardun Telephone Cooperative, Inc. (ICChibardun"), pursuant to the October 20, 1997

Public Notice, DA 97-2228. by the Federal Communications Commission ("FCC' or the

"Commissionj.

Conccmed Communities and Organizations consist of:

The National Association ofCounties

Califomia: City ofCerritO&
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Colorado: City and County ofDenver, and the Greater Metro Telecommunications

Consortium consistina of2S other Colorado local governments

Florida: City ofDeerfield Beach and City ofOcala

Illinois: Village ofNorth Aurora

Michigan: City of Detroit, City of Grand Rapids, City of Berkley, City of

Birmingham. Coldwater Township, Georgetown Charter Township, Grand Rapids Charter

Township, City ofOladwin, City ofGrandville, City ofLivonia.. City ofMonroc, Robinson

Township, City of Southfield, City of Sturgis, Vienna Township, City ofWalker, City of

Westland, City ofWyoming. and PROTEC (Michigan Coalition to Protect the Public Rights

of Way from Telecommunications Encroachments. consisting of many Michigan

municipalities).

Minnesota: City ofAlbert Lea

Missouri: City of Springfield

New Mexico: City ofSanta Fe

Ohio: Ohio Municipal League

Texas: City of Arlington. City of Plano, Town ofAddison, City of Allen, City of

Bedford, City ofCarrollton, City ofCorpus Christi, City ofDuncanville, City ofGrapevine,

City of Haltom City, City of Irving, City of Laredo, City of Mansfiel~ City of North

Richland Hills, City ofRoekwaIl, City ofUnivemty Park. and the Texas Coalition ofCities

on Franchised Utility Issues (consisting ofapproximately 90 Texas communities).
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As is set forth below. Cbibardun's Petition must be dismissed either (1) on the more-

narrow grounds set forth in Part IV below (such as the fact that Cbibardun withdrew its

application fOT a permit with the City ofRiee Lake, its failure to plead with the specificity

required by this Commission's order in the City ofTroy'l case and its lack of candor. or (2)

for the substantive reasons set forth below (such as the lack ofsubject matter jurisdiction in

this Commission, muuicipalitics' Constitutionally protected interests in their rights ofway

which the Commission cannot affect, and the fact that there has been no prohibition on

Chibardun's entering the telephone business in the City ofRice Lake, Wisconsin).

The preceding points and others are set forth below.

II. CONCERNED COMMUNITIES AND ORGANIZATIONS SUPPORT THE
COMMENTS OF THE CITY OF RICE LAKE AND LEAGUE OF
WISCONSIN MUNICIPALITlES

Concerned Commuuities and Organizations support the City of Rice Lake's

ComiDents on the Petition and Motion to Dismiss or Deny ("City ofRice Lake Comments'·

or "Rice Lake Commcntsj and the Comments on Petition by the League of Wisconsin

Municipalities and the Wisconsin Alliance ofCities ('er.eague ofWisconsin Municipalities

Comments" or "Wisconsin League Comments").

In combination. the City of Rice Lake Comments and the League of Wisconsin

Municipalities Comments set forth in excellent fashion the £actual, legal and policy

infirmities in Cbibardun's Petition. These Reply Comments will not unnecessarily repeat

.'
1 lure Tel Cableyision ofOakland CountY. Inc" FCC 97-331 (Scpt.19, 1997)('~

ofIrQy").
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items covered by the preceding comments but instead. attempt to provide supplemental

information to aid this Commission in promptly disposing ofthis matter.

m. THE mGBLY UNUSUAL FACTUAL CIRCUMSTANCES Olr THIS CASB
REQUIRE EXTREME CAUTION BY THE COMMISSION IN PROCEEDING

At the outset, Concerned Communities and Organizations wish to advise the

Commission that based upon their knowledge and experience (and the pleadings to date in

this case), this situation is highly unusual, suggestina that there are bidden agendas present

such that it is likely that Cbibardun is not actina in good faith or complete candor with either

Rice Lake OT this Commission. Concemed Communities and Organizations do not know

what the 1rue motives for Chibardun's actions are, but based upon experience wish to advise

this Commission that they appear to be other than what is portrayed OD the face of

Cbibardun's Petition. As a result, this Commission should proceed with extremecaution and

be alert for a potential abuse of its processes.

These concerns flow from two sets of facts, among others: First, disputes between

municipalities andnttal telephone cooperatives ofthe type allegedby Chibardun are unusual.

"Ibis is for several reasons:

Rural telephone cooperatives (and their rnral electric equivalents) typically

serve rural" hard to serve areas. They typically do not engage in going head

to head with "overbuilds" where they take on billion dollar players such as

Marcus orOTE.

Cooperatives are owned and receive their revenues from their members.

Chibardun's approximate 5,000 members typically wouldbe responsible (such
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as under Rural Utilities Service aT other lender requirements) for all costs of

the proposed Rice Lake "overbuild" systems, in the event the operations are

not profitable. Cooperatives typically are unwilling to expose their members

to such financial risks, particularly when the Rice Lake system could cost

approximately $5 million.1

Because they are locally owned by the members they serve, cooperatives

typically have aggd relationships with the municipalities where they serve.

Second. the facts specific to Clu"bardun and its actions with the City of Rice Lake

reinforce several concerns arising fiom the first set of facts:

Chibardun's insistence on having private meetings with the City's Cable

Commissi~n, in violation ofWisconsin's OpenMeetings Act.!

Chibardun's giving the City only two weeks to award necessary

telecommunications approvals, is extremely unusual..

:1 Combined cable and telephone systems cost approximately S1,500 per household
to build. Rice Lake has a population ofapproxirnmly 8,000 persons. Allowing for 2.5
persons per household and multiplyingby $1,500 results in an investment ofapproximately
$5 million.

3 State Open Meeti:npAds in general require City Councils and subordinate bodies
to conduct their sessions "in the sunshine," in public session, with notice- and with an
opportunity for residents and other interested parties to comment. In terms of~
Commission. Chibardun's request is roughly analogous to an applicant in a restricted but
publicly noticed proceeding insisting on a private negotiating session with all five
Commissioners to negotiate the tenns ofthe order applicable to the applicant, but with the
public and affected parties bema preclJ.\dmi from participating.
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Cbibardun's appealing to the Rice Lake City Council the "denial" of its

telecommunications permit request, which had been filed with the City only

~ and bad not yet been acted on in any way.

Chibardun's refusal to supply information requested by the City for it to

consider in awarding Chibardun a cable franchis~ when it had supplied the

same information to other cities (e.g., City ofBamm)!

Chibardun's refusal to even meet with OT discuss with the City the draft

License Agreement sent it for discussion is incxplicable.s

Chibardun's refusal to go to a local court, which is the fonnn for any right of

way management disputes or for claims of unreasonable denial of a cable

franchise suggests that it may not want the discovexy that would automatically

occur in court litigation, raising the question ofwhat it is attempting to hide.

Chibardun's failure to disclose to this Commission that it, in fact, had

~ its request for permits months before it filed the instant Petition

with this Commission.6

Concerned Communities and Organizations wish to stress to this Commission how

Chibardun's actions in this case are contrary to the general municipal experience with new

facilities-based local service providers. Usually what happens is that the potential new cable

4 Rice Lake Co~ents, footnote 8 at page 15.

S Rice Lake Comments, at 19.

6 June 9, 1997 Cbib8:rdun Letter to City of Rice Lake, Exhibit 3 to Attachment A of
Rice La1cc Comments ("June 9 Cbi11adun Letter").
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or telephone company first contacts amunicipality to i"dicate its interest and in general to

find out what approvals ate required, their timing and the procedures to obtain them. The

provider and the municipality then work to provide the approvals (pemnts, agreements,

franchises or other), often with give and take on both sides to meet unique substantive or

timing requirements. Although there can be - and often are - disputes as to the legal rights

and obligatiOT1s ofparti~such as under Section 253, these are usually worked out. This is

because the provider wishes to provide service and the municipality desires competition for

its residents, resulting in generally successful attempts to arrive at an agreeable middle

ground on the terms of permits, agreements Of franchises such that the provider can start

construction.

Chibardun's actions stand in stark contrast to the preceding. Its initial approach to the

City ofRice Lake is quite telling: It started out by insjstjni on private negotiating sessions

with the Rice Lake Cable Commission in violation of the Wisconsin Open Meetings Act.

Petition, at s. And it continues to complain to this Commission that it was not allowed to

have such (illegal) meetings.l4. This request to violate Wisconsin law is additionally telling

because a frequent remedy for violations of Open Meetings Acts is Tendering. void 01'

voidable actions taken in violation of such Acts. Chibardun's requesting private meetings

which might have made any subsequent permits or franchises void 01' voidable casts

significant doubt on whether it, in fact, wanted the City to grant the approvals it was

ostensibly requesting.
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Chibardun's demand to violate Wisconsin law was then followed by refusals to

provide cable systemrelated information which the City ofRice Lake requested - butwhich

the City (later) found out Chlbatdun had provided concurrently to the City of Barron~

Wisconsin. Finally, in rapid succession. Clu"bardun on May 20 applied fOT a

telccommunications permit to construct lines in much or all of the City; one day later

contended that the pcnnit had been denied and appealed it to the City Council; and, within

three weeks, by lctter to the City, advised that it had abandoncd its plans to build a

telecommunications system in the City.

"J11ese facts indicate that Clu'bardun's goal from the outset apparently was to create

a situation where it could~ that the City ofRice Lake had denied it the requisite cable

and telecommunications approvals, when in fact this was DQi the case. If Chibardun had

truly desired to provide service it wouldnothave acted in this fashion, nOl' in these extremcly

compressed time frames.

It thus appears that what is going on here is other than what is being portrayed. A!I

the City ofRice Lake has, in effect, suggested, it may be 1hat Chibardun bas set out from the

start to "set up" the City - and this Commission - to create a "test case" and to that end

worlced to create a controversy where none existed.7 And Chibardun in its p~tion raises the

issue ofClgreenmail" overbuild applications.I

7 Rice Lake Comments, at 17; UAWPP. 7·9 and footnote 5.

a A competing provider filing an applioation for cable or telephone service with the
intent ofbeing "bought off' by the incumbent provider, rather than providing service. Sce
Exhibit D to Chibardnn's Petition, at S.
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The key is that somethina else is going on here other than what is being portray~

potentially to the point ofan abuse ofthe Commission's processes. The Commission should

be alert to this possibility and should exercise extreme caution in these proceedings.

IV. CHIBARDUN'S PETITION MUST BE DISMISSED ON ANY OF SEVERAL
RELATIVELY NARROW GROUNDS

A. No PendlDI AppUeatloD to City

Chibardunbas renounced its plans to build a telecomnnmications system in the City

ofRice Lake. As Clu"bardun itselfbass~ "there was a June 1st deadline as a. 'go or no go'

date for this project" in the City ofRico Lake. Juno 9 Cbibarch.m Letter.1l Cht"bardun then

informed the City in the same letter that:

"[It] has no alternative but to cancel its current plans to provide
Cable TV and Telephone service to the citizens ofRice Lake.
Notwithstanding these changes and plans. [CJn"bardun] may still
be interested in providing telephone service to the citizens of
Rice Lake in following years, if allowed to enter the
telecommunications market in a non-discriminatory manner.
[Chibardun] will evaluate the political climate, any Rice Lake
'telecommunications ordinance' and customer feedback to make
a determination at that time.u Id. (emphasis supplied).

Chibardun has thus stated unequivocally that it has abandoned its present plans to

provide telecommunications service in Rice Lake but may reconsider this at some point in

future years.

9 Chibardun had applied to the City fot the requisite permits May 20, less than two
weeks before June 1. Whether this is simply due to poor planning or incompetence on the
part ofChibardun. or an attempt to set up this Commission for a "test casen is unclear. sa
discussion above in Part me-

9



Having abandoned its application there is simply no case for Chihardun to present to

this Commission. The Commission should reject Chibard1!n's Petition on this ground alone;· .

which removes the necessity for the Commission to address any of the substantive issues

raised (on highly incomplete and questionable facts) by Cbibardun in this case.

B. Failure to Plead witb Speciftcfty as Required by City ofTnx Order

This Commission's decision in City gfImy set forth specific pleading requirements

that must be met by petitioners asserting a Section 253 claim. This includes supplying the

Commission with "crecb"le and prohibitive evidence that the challenged requirement falls

within the prescription ofSecb011 253(a) without meeting the requirements of253(b) and/or

(C)!9 CityQf~ at' 101.

In Cit): Qf l'mI the Commission also specifically instlucted applicants that parties'
"

pleadings have to be supported by credible evidence, must include affidavits and must

include a "complete and accurate acCQunt Qf the facts in their initial pleadings." City of

Imxs at177 and footnote 198. Chibardun has failed to state critical facts, such as its June

9 letter withdrawing its application to prQvide telephone service in Rice Lake. Likewise, it

Qmits the June 23 letter from me City which Qffered Cbibardun the opportunity sign the draft

License Agreement "under protest" and subject to whatever orders this Commission or other

bodies might enter and allowing ccmstru.cnon to proceed at the present time.10 And although

10 City QfRice Lake June 23 Letter to Chibardun. Exhibit 10 ofAttachment A to Rice
Lake Comments ("June 23 Letter").
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relying on Cirl.of.Imy Chibardun has failed utterly to submit the affidavits which Cjty of

IIQY requires.

The Commission's pleading requirements set forth in City of T..l:m' make sense and

are entitled to help afford this Commission with full and complete evidence, not mere

rhetoric based on incomplete (and misleading) facts.

The Commission should enforce its ruling in the City of Troy by dismissina

Chibardun's Petition fOI failure to comply with the pleading requirements set forth there.

The Commission's ruling in that case makes sense. If it is to have meaning it must be

applied here.

c. Lack ofTruthfulness and Candor

Chibardun has violated the obligation oftrutbfulness and candor which applies to all

applicants to the Commission. For this reason its Petition must be denied.

The Commission and the courts have repeated stressed the obligation of complete

truthfulness and candor required ofapplicants to this Commission. Specifically, applicants

are under a duty of~candor. As stated in Gcome E. Cameron. IL. Cgmmunications,

91 F.C.C. 2d 870, DA 82R-58 (1982), at' 42:

"... [t]he Commission must rely heavily on the completeness
and accuracy ofthe admissions made to it, and its applicants in
tum have an affirmative duty to inform the Commission of the
facts it needs in order to fulfill its statutory mandate. This duty
of candor is basic, and well known. ~~ Sea Islanel
Broadcastina CoUl. v. FCC, 627 F.2d 240, 243 (D.C. Cir.), cert.
denied, 449 U.S. 834 (1980) [When there has been a
misrepresentation even on a relatively minor matter, the very
fact of misrepresentation is more important than the item
involved, since the Commission must proceed on the basis of
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absolute trust and confidence in the representations made to it
by its licensees.]; QQkien Broadcastini Systems,l:oc., 68 F.e.e.
2d at 1101-04.

And, where it appears that the duty ofcandor has not been met by an applicant, the

Commission has recognized that the application should be denied, or at the very least,

dcfetrcd. Gcorm; E, Cameron, It" Communications. 91 F.e.e. 2d 870, DA 82R-S8 (1982),

at 1[ 43 (''There is no plausible doubt bad the Commission been accurately apprised during

the pendency of the [application] of the financial and organizational paroxysms then

afflicting the applicant, that - at the very least - grant ofthc [application] would have been

deferred.").

This Commission, within the last two months, has applied these principles to reject

an application for Open Video System (OVS) certification due to lack of candor in the

applicant's submission stating:

'l. . . Wedgewood has failed to inform the Commission fully
regarding information that could be material in determining
whether Wedgewood is eligible to be certified as an open video
system operator. The Commission must have full confidence in
the truthfulness of representations made to it by applicants for
Commission authorization to pt'Ovide a service or operate a
facility. As the United States Court ofAppeals for the District
of Columbia Circuit has stated, 'the Commission must rely
heavily aD the completeness and accuracy of the submissions
made to it, and its applicants in turn have an affinnative duty to
infonn the Commission ofthe facts it needs in order to fulfill its
statutory mandate.' (citing EKO General, Inc. v.~ 670 F.2d
215, 232 (D.C. Cir. 1981), cerl denied, 456 U.S. 927 and 457
U.S. 1119 (1982).] An applicant's failure to come forward with
a candid statement of relevant facts, whether or not such
information is particularly elicited by the Commission, is a
breach ofthe applicant's obligation to be tmthful. [citing lD.m
AP11)jeations of Liberty Cable Co., WT Docket No. 96-41, 11
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FCC Red 14133. 14138-39 (1996) andY» re AmlliCatiOD ofEOI
Television Stations. InC., 10 FCC Red 8452,8491-92 (1995).]'-

Wedgcwood Communications Company, DA 97-2355, _ FCC Red~ Cable Services

Bureau (released Nov. 7, 1997).

Cbibardunhas similarly ccfailed to infmm the Commismol'l fully regarding information

that could be material" and has ufail[ed] to come forward with a candid statement ofrelevant

facts." Key points in this regard include~

Chibanhm's failure to disclose to this Commission its June 9 Letter to the City

where it abandoned its plans to construct a telecommunications system in the

City.

Cln'bardunt s failure to reference or attach the June 23, 19971etter to it from the

City where the City offered to allow construction to proceed immediately by

lettina Chibardun sian the proposed License Agreement "under protest and
."

subject to whatever orders this Commission might enter."

Cbibardun'9 failure to disclose that its request for secret or private negotiating

sessions was directly in violation ofthe Wisconsin Open Meetings Aet.11

'There is only one effective remedy for lack ofcandor or ttuthfulness in an application.

It is the remedy which the Commissionhas exercised in the above-referenced cases - namely

dismissal of the application - which is what the Commission should do here.

11 See description ofOpen Meetings Act requirements in footnote 3, supra.
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V. THE COMMISSION LACKS JURISDICTION TO REVIEW LOCAL
REGULATION OF PUBLIC RIGHTS OF WAY OR COMPENSATION
REQUIRE:MENTS FOR THE USE OF PUBliC RIGHTS OF WAY

The Commission must deny Chibardun's Petition because it relates solely to right

of way management and compensation issues which are statutorily beyond the

Commission's preemption jurisdiction. 47 U.S.C. § 2S3(c),(d). In particular, Chibudun

objects to certain provisions in the draft License Agreement which not only are clearly

right of way managemeDt and compensation provisions, but also are reasonable and

nondiscriminatory. The Comments of the C:MMT Cotmmmities (filed in December 19crT

in this case) discuss each of the terms and conditious Chibardun cites and shows that they

are reasonable right of way management and compensation requirements. S.= CMMT

Comments, at 4-5.

In addition, the City of Rice Lake's Comments and Motion to Dismiss or Deny

presents the Commission with a clear picture of each challenged dIaft License Agreement

term and demonstrates that such terms are nondiscriminatory and legitimate riiht of way

manaaement and compensation provisions.

Indeed, the Commissionunequivocally stated its reluctance to infiiDge on the right-

of-way management and compensation issues in light of Section 253. In this regard, the

Commission in~ opined as follows:

"We recognize that section 2S3(c) "preserves the authority of
state and local govermnents to manage public rights-of-way.
Local governments must be allowed to perform. the range of
vital tasks necessary to preserve the physical integrity of
streets and highways, to conttol the orderly flow of vehicles
and pedestrians, to manage gas, water, cable (both electric and
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cable television)~ and telephone facilities that crisscross the
streets and public riahts-of-way. We have previously descnoed
the types ofactivities that fall within the sphere of appropriate
rights-of-way management in both the Classic Telephone
Decision and the OVS Order~, and that analysis of what
constitutes appropriate rights-of-way management continues to
set the parameters of local authority. These matters lnclude
coordination of construction schedules, determination of
insurance, bonding and indemnity requirements, establishment

.and enforcement of building codes, and keeping track of the
various systems usmg the rights-of-way to prevent interference
between them... City of Troy, at 1103.

The Commission's fOfeaoina conclusion in City of Troy is com::ct and should be

upheld here

Each of the provisions in the draft License Agreement which Chibardun cballenges

fit squarely within the parameters the Commission set forth in the foregoing statement. It is

readily apparent that Chibardun's Petition only raises claimS relating to legitimate right of

way management and compensation provisions which arc outside of the Commission's

jurisdiction under Section 253.

This is because Section 253(a) states that state or local regulation that may prohibit

or have the effect ofprohibiting the ability ofany entity to provide any interstate or intrastate

telecommunication service is pteempted.. Section 253(b) allows states and municipalities to

impose certain requirements ~'on a competitively neutral basis and consistent with Section

254." Section 253(d), however, 2IIb'. allows the Commissiqn to preempt the enforcement of

regulations found to violate or be inconsistent with Sections 253£&l or au. and then only to

the extent necessary to correct the violation or inconsistency. Right-of-way management and

compensation matters descn'bed in Section 253W, are exclud.aA from tho pleemption
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authority in Section 253(d). This analysis is what the Commission accepted in~

above.

In addition, as CMMT Commentsno~ in granting Chibardun the reliefit requests the

Commission would inappropriately give Section 253 the effect oftaking local rights-of-way

without just compensation in violation of the Fifth Amendment. It is axiomatic that statutes

should be constmed to avoid constitutional violations. Thus, standard rules of statutory

consttuetion negate Chibardun's contention.

The construction of Section 253 described above and in City of Trgy is ccmect and

should be upheld. In this regar~ the legislative history of Section 2S3(d) shows that

Congress did not grant this Commission jurisdiction to hear Chibardun's claims l'elated to

right-of-way and fee requirements. As presented to the Senate in June, 1995, Section 253

(then referred to as Scotian 254) contained a preemption clause which provided:

(d) PREEMPTION. - It: after notice and an opportunity for
public comment, the Commission determines that a State or
local government bas permitted or imposed any statute,
regulatio~ or legal requin:mcnt that violates or is inconsistent'
with this section, the Commission shall immediately preempt the
enfOTCement ofsuch statute, regulation, or legal teqUirement to
the extent necessary to correct such violation or inconsistency.

On June 12, 1995, Senator Feinstein proposed an amendment to the Senate bill which would

eliminate the preemption clause in its entirety. In support of the amendment, Senator

Feinstein stated:

nOn one band, the bill before the Senate gives cities and States
the right to levy fair and reasonable fees and to control their
rights of way; with the other hand. this bill, as it presently
stands, takes these protections away_
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''The way in which it does so is found in section 201 J which
creates a new section 2S4(d) of the Cable Act, and provides
sweeping preemption authority. The preemption gives any
communications company the right, ifthey disagiee with a law
or regulation put forward by a State, county, or a city, to appeal
that to the FCC.

''That means: that cities will have to send delegations of city
attorneys to Washington to go before a panel of
telecommunications specialist (sic) at the FCC, 011 what may be
very broad questions of State or local government rights.

"[P]reemption would severely undermine local governments'
ability to apply locally tailored requirements on a unifonn basis.

, .
* *

"The exemption means that every time a cable operator does not
lib it, the Washington staffofthe cable operator is going to file
a complaint with the FCC and the city has to send a delegation
back to fight that complaint. It should not be this way. Cities
should have control over their streets. Counties should have
control over their highways.

"The right-of-way is the most valuable real estate the public
owns. State, city, and county investments in right-of-way
infrastructure was 586 billion in 1993 alone. Ofthe $86 Inmon,
more than $22 billion represents the cost ofmaintaining these
existing roadways. These State and local governments are
entitled to be able to protect the public's investment in
infrastructure. Exempting communication providers from
paying the full costs they impose on State and local
governments for the usc ofpublic right-of-way creates a subsidy
to be paid for by taxpayers and other businesses that have no
exemptions.

• •
"By contrast, ifno preemption exists, the cable company may
challenge the city or State action directly to the Federal court in
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the locality and the court will review whether the city or State
acted reasonably under the circumstances." t41 Congo Rec.
S8170-S8171 (June 12, 1995) (statement of Sen. Feinstein).

The purpose of Senator Feinstein's amendment, therefore1 was to completely deny this

Commission jurisdiction to hear any claims regarding local regulations.

On June 131 1995, SenatorGorton offered an amendment to the Feinstein amendment

which would limit the scope of the FCC's preemption jurisdiction so that the FCC would

have no jurisdiction over disputes regarding regulation of public rights-of-way and

compensation due for the use ofpublic rights-of-way. In support ofhis amendment, Senator

Gorton stated:

"Now, the Senator from California I think very properly tells us
what the impact of [preemption] will be. It does not impact tho
substance of the first three subsections of this section at all, but
it does shift the fonun in which a question about those three
subsections is decided. Instead of being the Federal
CommU11ications Commission with an appeal to a Federal court
here in the District of Columbia, those controversies will be
decided by the various district courts ofthe United States from
one part of this countly across to every other single one~

* * *

USo in order to try to balance the general authority of a single
Federal Communications Commission against the specific
authority oflocal communities, I have offered a second-degree
amendment to the Feinstein-Kempthome amendment.

* * *

"So this amendment does two things, both significant. The first
is that it natrOWS the preemption by striking the phrase "is
inconsistentwith u so that it now allows for a preemption only
for a requirement that violates the section. And second, it
changes it by limiting the preemption section to the first two
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subsections of new section 254; that is, the general statement
and the State control over utilities.

"There is no preemption, even ifmy second-degree amendment
is adopted, Mr. President, £01' subsection (0) which is entitled,
''Local Government Authority.lt and which is the subsection
which preserves to local govemments control over their public
rights of way. It accepts the proposition from those two
Senators that these local poWeN should be retained locally. that
any challenge to them take place in the federal district court in
that locality and that the Federal Communications Commission
not be able to preempt such actions." 141 Cong_ Rec. S8212
S8213 (June 13. 1995) (statement of Sen.. Gorton).

The Gorton amendment was adopted, resulting in the Section 253(d) preemption language

that is in dispute in this case.

Th;s legislative history irrefutably establishes that Congress intended to and did

deprive this Commission ofany jurisdiction to hear the claims assertedby CbJ.'bardun. Local

regulations which relate to the control ofpublic rights-of-way 01' compensation for the use

of public rights-of-way are simply not subject to FCC review. Cba1lenges to these local

regulations must be brought in local courts, not before the FCC.

VI. TBECLAlMTBATSTATESORMUNICIPALITlESMAYNEVERALTER
STATUfORY, ORDINANCE., FRANCHISE OR PERMIT CONDmONS
APPLICABLE TO TELECOMMUNICATIONS PROVIDERS MUST BE
REJECTED

Chibardun's claimthattherequirements municipalities imposeon telecommunications

providers by law or agreement must be fffrozcn" at some point in time12 is unsupportable.

Municipalities must be able to alter these requirements to meet changing needs.

11 Such as when the incumbents '·entered the market" or "historically had en.joyed."
Petition, at 3, 9, 24-25 and Exhibit D at 2.
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The current situation is ono where there is:

Incteasina congestion in the public rights-of-way,

An increasing number or providers wishing to use the rights-of-way, and

A decline in the financial strength and construction knowledge ofsuch entities.

By contrast, in the past municipalities typically dealt with one telecommunications

provider. This monopoly was largo, ofunquestioned financial strength, usually adhered to

high construction practices and bankruptcy ~as not even remotely a consideration..

Conditio~ arc now changing, and requirements must change in response. New

providers often lack the preceding attributes. They often have few assets.I) Due to

competition with its necessary correlation ofbusiness failure being allowe~ there can be no

assurance that the proviqer will Dot &0 banlaupt and abandon its facilities within the rights-

of-way. There is a potential for large, umeimbursed damage claims against municipalities

as the result ofactions ofnew telecommunications providers~ Section. VIT.A below).

As a result, municipalities must be able to adapt their ordinances, agreements and

other right-of-way requi%ements to tbcsc new conditions. At minimum, they cannot assume

that all providers will have the favorable attributes whieh the incumbent enjoyed in the past.

Construction practices will need to be more carefully monitored, inspection requirements

may vary from provider to provider~ Section Vil.A below), and insurance and bond

13 Because they are start-up companies with few unencumbered assets, OT,

alternatively, ifthey aro a subsidiary ofa company with substantial assets they are structured
such that the entity with facilities in the rights-of-way is a separate cmporation with few
unencumbered assets.
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requirements may vary with the financial strength of the provider. Bonds, letters ofcredit

and insurance may be less important (or in the case of insurance, may have higher

dcductiblcs) for a provider with a large balance sheet or parental guaranty. compared to a

provider with few unencumbered assets.

Similarly, as the rights-of-way become more congested, municipalities, ofnecessity,

win have to enfOt'Ce different and li1cely more rigorous requiTements in order to ensure that

it is safely available for all its uses - veh;cular traffic. pedestrian traffic as well as utilities.

VB. CBlBARDUN'S CHALLENGE TO THE INDEMNITY AND COST
REIMBURSEMENT PROVISIONS REQUIRES A TAKlNG IN VIOLATION
OF THE FIFTH AMENDMENT OJ' THE U.S. CONSTITUTION

Chibardun asked this Commission to preempt; inter alia, the provisions of the

proposed License Agreement that (1) require Chibardun to indemnify the City far any and

aU harms that it may cause, (2) require Chibardun to reimburse the City for all costs the City

incurs for the review, inspection or supervision of Chibardun's activities and (3) provide

insurance and a letter of credit. Chibatdun Petition, at 15-16, 22-23. These provisions

cannot be preempted, because to do so would be an unlawful taking in violation of the Fifth

Amendment to the U.S. Constitution.

~ In!portaDce

Indemnity, insurance, bondlletter of credit and cost reimbmsement provisions are

important to municipalities. There is a significant risk ofmajor damage claims from utility

construction in public riahts-of-way. particularly from underground construction. This

relates to the potential for~ontact with electric, steam, sewer, water and gas mains with the
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